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JUDICIAL DECISIONS ON PUBLIC LAW 

ROBERT EUGENE CUSHMAN 

University of Minnesota 

Amendment to Federal Constitution — Meaning of "Two Thirds" of 
Each House of Congress Necessary for Proposal — Restraining State 
Governor from Submitting Amendment to Legislature for Ratification. 
State of Ohio v. Cox (United States District Court, January 4, 1919, 
257 Fed. 334). This was a taxpayers' action brought in behalf of the 
relator and other citizens of Ohio and of the United States to restrain 
the governor of Ohio from transmitting to the Ohio legislature for rati- 
fication the Eighteenth Amendment to the United States Constitution. 
The court first directs its attention to the question of its own juris- 
diction to try this case and decides that that jurisdiction is lacking. 
This is true for the reason that the plaintiff has not shown that the 
necessary jurisdictional amount of $3000 is involved in the case. The 
court also declares that this is not a proper case for the granting of 
injunctive relief. The governor of the state is not charged by the 
Constitution of the United States with the duty of transmitting the 
proposed amendment to the legislature for ratification. In so doing 
he acts quite informally and the plaintiff cannot allege that any injury 
which might possibly result to him from the final ratification of the 
amendment is due directly to the act of the governor. After the 
amendment is transmitted to the legislature, there is still an opportun- 
ity to bring pressure to bear to prevent its ratification by the Ohio 
legislature and there is the further possibility that the Ohio legislature 
and other legislatures may fail to ratify so that the injury feared by 
the plaintiff may never occur. The court then turns to the specific 
grounds on which it was alleged that the amendment was illegally 
proposed. The first of these contentions was that the amendment was 
proposed by a two-thirds vote not of the entire membership of both 
houses of Congress but a two-thirds vote merely of the members of 
both houses present at the time the vote was taken. The court decided 
that a two-thirds yote of a quorum of each house of Congress was the 
vote required by the terms of Article V of the federal Constitution. In 
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support of this view it cited the resolutions passed by the senate in 
1861 and 1869 and by the house in 1899. It pointed out further that 
both the fourteenth and fifteenth amendments were proposed by two- 
thirds of the members present rather than two-thirds of the full mem- 
bership. The court also disposed of the argument that the eighteenth 
amendment violates the tenth amendment by invading the reserved 
authority of the states. It points out that reserved powers which 
belong to the states are called reserved because they have never been 
surrendered to the federal government and that when the requisite 
number of states concur the Constitution may be so amended as to 
surrender to the central government additional powers. 

Amendment to Federal Constitution — Referendum. In re Opinion of 
the Justices (Maine, 1919, 107 Atl. 673); State ex rel. Muller v. Howell 
(Washington, May 24, 1919, 181 Pac. 920). These two decisions pre- 
sent a square conflict of judicial opinion upon the interesting question 
whether or not a joint resolution by a state legislature ratifying an 
amendment to the United States Constitution is subject to popular 
referendum, like any other act of the legislature, under the constitu- 
tional provisions governing the initiative and referendum. The 
supreme court of Maine replied to a question of the governor that the 
joint resolution by which the Maine legislature had ratified the Eight- 
eenth Amendment could not be referred to the people even though a 
petition for such referendum was duly filed. Two main reasons were 
given in support of this opinion. In the first place such referendum 
would be improper under Article V of the federal Constitution relat- 
ing to amendments. The proposal and ratification of amendments to 
the United States Constitution is governed wholly by the provisions of 
that document. The states retain no discretion in the matter of the 
method of such ratification. The people retain no direct power to 
ratify an amendment, but the ratification must be made either by the 
legislature of the state or by ratifying conventions according as Con- 
gress may require the one or the other method. In the case of the 
Eighteenth Amendment, as in the case of its predecessors, ratification 
by state legislatures was specified when the amendment was proposed 
by Congress. Accordingly when the legislature of Maine passed its 
resolution of ratification that ratification was "complete, final, and 
conclusive" so far as that state was concerned. 

It has been established by practice that a ratification once made by 
a state legislature cannot be rescinded by a subsequent legislature. 
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Ohio and New Jersey both attempted to withdraw their ratifications 
to the Fourteenth Amendment, and New York tried to withdraw its 
ratification of the Fifteenth Amendment. None of these attempts 
was successful. Equally fruitless would be any attempt on the part 
of the people of the state to withdraw the ratification passed in the 
regular way by the legislature of the state. In the second place the 
joint resolution in question is not subject to referendum under the pro- 
visions of the constitution of Maine relating to the initiative and 
referendum. It has been established that the referendum is applicable 
only to legislation. "This resolution, ratifying the proposed constitu- 
tional amendment, was neither a public act, a private act, nor a resolve 
having the force of law. It was in no sense legislation. It was not 
signed by the Governor, nor could it have been vetoed by him." It is, 
therefore, in the judgment of the court not within the scope of the 
referendum as that system is defined in the constitution of the state. 
This opinion is in accord with that of the supreme court of Oregon in 
the case of Herbring v. Brown (180 Pac. 328). 

In the Howell case the supreme court of Washington took the oppo- 
site position upon each of the two points which led the Maine tribunal 
to its final conclusion. It held, first, that the joint resolution of ratifi- 
cation passed by the state legislature was a legislative act within the 
meaning of the initiative and referendum provisions of the state con- 
stitution. Those provisions should be construed liberally to accom- 
plish what was in the minds of the framers, namely, the possibility of 
referring to popular vote every act of the legislature with the exception 
of those specially mentioned as being withdrawn from the scope of the 
referendum. The act of the legislature in ratifying the Eighteenth 
Amendment was legislative in character and should be regarded in the 
same light as any other legislative act. In fact, doubt is expressed as 
to the competence of the legislature to ratify except by an act or bill, 
or by a resolution having the legal character of an act or bill, since the 
court finds in the state constitution no power granted to the legislature 
to act in matters of legislation other than by act or bill. This point 
assumes, of course, that the act of ratification is a matter legislative in 
character. 

Secondly, the court finds nothing in the amending clause of the 
federal Constitution to stand in the way of the submission of the resolu- 
tion of ratification to popular referendum. It is admitted that "if we 
are to stand upon the word 'Legislature,' if that word, and that alone, 
is the Alpha and Omega of our inquiry — it follows that the controversy 
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is at an end; but we are cited to no instances where a great question 
involving the political rights of a people has been met by such tech- 
nical recourse; where any court has so exalted the letter and debased 
the spirit of the law." The court regards the provision in the federal 
Constitution relating to amendments, not as a hard and fast stipulation 
of the precise manner in which ratification by the states must be 
achieved, but rather as a "reservation in the several states of the right 
to express their legislative will in the manner in which they had then 
provided, or might thereafter provide, and, when so regarded, as a 
compact between the states and the federal government." The idea 
that the clause providing for the ratification of amendments by "legis- 
latures" should be construed to mean "legislatures" in the narrow 
sense of the term, or legislative assemblies, is nullified by the fact that 
at the time of the adoption of the Constitution of the United States 
some of the states did not have legislative assemblies. Such a view, 
further, would deprive a state entirely of the privilege of ratification in 
case it should so change its constitution as to abolish its legislative 
assembly entirely and place the duty of performing legislative functions 
directly and exclusively in the hands of the people. It is more reason- 
able to assume that when Article V of the federal Constitution uses the 
word "legislature" in this connection it means the supreme legislative 
authority of the state whether exercised by legislative assembly, con- 
vention, or any other method which might be adopted by the people 
of the states. This view is held to be in conformity to the views of the 
framers of the federal Constitution who believed that "the theory of 
our political system is that the ultimate sovereignty is in the people, 
from whom springs all legitimate authority." 

Congress — Legislative Powers Derived from Treaties — Protection of 
Migratory Birds. United States v. Samples (United States District Court, 
July 2, 1919, 258 Fed. 479) ; United States v. Selkirk (Same, July 14, 1919, 
258 Fed. 775) ; United States v. Thompson (Same, June 4, 1919, 258 Fed. 
257); United States v. Rockefeller (Same, August 30, 1919, 260 Fed. 
346). These cases all raise the question of the constitutionality of the 
Migratory Bird Act of July 3, 1918. This act was passed to give effect 
to a treaty between England and the United States signed December 
8, 1916. The act provided that it should be unlawful to hunt, kill or 
capture any of the migratory birds mentioned in the treaty except in 
the manner permitted by regulations promulgated by the secretary of 
agriculture. The contention in each of these cases was that Congress 
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was without constitutional authority to pass the act in question and in 
each case the court sustained the validity of the law. It was urged 
upon the court that the Migratory Bird Act passed by Congress in 
1913 had been held unconstitutional not only by the United States 
district courts but by the supreme courts of two of the states. (United 
States v. Shauver, 214 Fed. 154; United States v. McCullagh, 221 
Fed. 288; State v. Sawyer, 113 Me. 458, 94 Atl. 886; State v. McCul- 
lagh, 96 Kans. 786, 153 Pac. 557.) In those cases it was held that the 
protection of migratory birds was not a subject confided to the author- 
ity of Congress by any express delegation of power nor could the au- 
thority to deal with that subject be implied from any admitted con- 
gressional power. The question is squarely raised, therefore, whether 
or not Congress may exercise legislative power in carrying into effect 
the provisions of a treaty with a foreign nation when that legislative 
power could not be exercised otherwise in accordance with the terms 
of the Constitution. 

In the Thompson case the court points out that Congress enjoys the 
authority to carry into effect by appropriate legislation the provisions 
of treaties with foreign countries. It reviews the authorities upon the 
question whether or not there are any constitutional limits upon the 
treaty-making power and reaches the conclusion that the treaty-mak- 
ing power, together with the authority of Congress to carry out the 
provisions of treaties, is not subject to all of the limitations which rest 
upon the usual legislative authority of Congress. So to limit the 
scope of the treaty-making power would result in preventing the United 
States from making treaties upon many important arid necessary 
problems. This is true because in general the states retain legislative 
authority over their local affairs but do not retain any treaty-making 
authority in respect to those affairs. Consequently if the national 
government cannot make treaties in respect to these internal affairs of 
the states, it might frequently follow that the federal government would 
be powerless to protect the rights of citizens in respect to matters 
regarding which reciprocity of treatment would be expected by foreign 
powers. The court does not believe that the tenth amendment can be 
urged as a limitation upon the treaty-making power without nullifying 
that power. While the court enjoys the authority to invalidate a 
treaty or a law passed in pursuance of a treaty in those cases in which 
there is a clear violation of the Constitution, that power should not be 
exercised except in the clearest possible cases. 
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The Samples case follows a line of reasoning similar in substance to 
that just noted and discusses in addition the propriety of extending 
the treaty-making authority to the regulation of migratory birds. 
It holds this to be a proper subject of international agreement, and 
supports this fact by the citation of numerous treaties in which the 
United States government has dealt with the protection of seals and 
fish and other analogous topics. The Rockefeller case emphasizes and 
upholds the power of the national government through the proper 
agencies to make treaties relating to subjects within the scope of the 
reserved power of the states. 

Foreign Languages — Teaching in Public Schools — Constitutionality of 
Statute Forbidding. Nebraska District of Evangelical Lutheran Synod 
v. McKelvie (Nebraska, December 26, 1919, 175 N. W. 531). A 
Nebraska statute of 1919 made it a misdemeanor for any person to 
teach in any private, denominational, parochial, or public school any 
subject to any person in any language except English. It allowed the 
teaching of foreign languages as languages only to pupils who have 
passed the eighth grade. The plaintiffs contended that this statute 
abridged various rights of liberty and property which are protected 
both by the state constitution and the Fourteenth Amendment. After 
examining the statute in the light of the probable intention of its 
framers, the court construed it in such a way as to destroy the force of 
some of the objections urged against it. The schools to which the act 
applies are those which present a course of study such as that pre- 
scribed for the public schools, and attendance upon which would satisfy 
the requirements of the compulsory school law. The law, therefore, 
does not prevent parents or religious societies from giving children who 
are attending these schools special instruction in foreign languages in 
addition to their prescribed school work. Nor does it make unlawful 
the teaching of foreign languages to adults who are not attending the 
public schools. In short the act aims to make sure that the child gets 
his elementary public school education, or the lawful equivalent of it, 
in English, and makes no effort to prevent his getting in addition such 
instruction in a foreign language as he or his parents deem desirable. 
Thus construed the statute violates no constitutional rights. It is a 
natural and logical extension of the principle incorporated in the com- 
pulsory school law. It is the right of the state to make sure that its 
children "may know and understand their privileges, duties, powers, 
and responsibilities as American citizens." To this end it is proper 
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and lawful to require that elementary instruction shall be given in 
English alone since experience during the late war clearly showed that 
in the absence of such a requirement whole communities existed in the 
state in which English was neither spoken nor understood and in 
which there was no clear comprehension on the part of the citizens of 
American institutions or ideals. 

Municipal Corporations — Power of Commissioners to Increase Their 
Own Salaries. Kendall v. Stafford (North Carolina, November 19, 
1919, 101 S. E. 15). The city of Greensboro, North Carolina, under a 
special act of the legislature of 1911 adopted the commission form of 
government. The charter of the city fixed the salaries of the commis- 
sioners at the outset. The charter also provided that "the governing 
body of any city may by ordinance fix the salary of the mayor of such 
city, or heads of departments, or other officers." In pursuance of this 
provision the commission voted to themselves an increase of salary of 
$600 per year. This action was attacked as being beyond the lawful 
authority of the commission. The court decided that the commis- 
sioners had no power to increase their own salaries. It pointed out that 
"the public policy of the state, found in the statutes and judicial 
decisions has been pronounced against permitting one to sit in judg- 
ment on his own cause, or to act on a matter affecting the public when 
he has a direct pecuniary interest, and this is a principle of the com- 
mon law which has existed for hundreds of years." This policy should 
be strictly enforced in the interest of the public, and applied to the 
defendants' case it would vitiate their action. The fact that the terms 
of the charter seem quite clearly to authorize the action taken is dis- 
posed of by the court by saying: "The defendants come within the 
letter of the statute, but not within its spirit, and a consideration of the 
whole statute leads to the conclusion that their authority over salaries 
relates to those of other officers and not of their own." The view, 
however, that under the clause in question the commissioners acquired 
the authority to increase the salaries of all municipal officers except 
themselves seems hard to reconcile with the further argument of the 
court that the power to "fix" salaries is the power to "make permanent 
something that is unsettled" and does not include the power to increase 
a salary which has been established. The case is interesting as one in 
which the letter of the law is made to give way to the spirit of the law 
or to considerations of "public policy." 
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Municipal Corporations — Selling Public Office to Highest Bidder. 
City of Corpus Christi v. Mireur (Texas, Court of Civil Appeal, June 
18, 1919, 214 S. W. 528). The city of Corpus Christi, under authority 
of a special act of the legislature of Texas, advertised for bids in the 
newspapers from persons or corporations who desired to hold the office 
of city treasurer. The provisions of the statute in question authorized 
this unique procedure and provided that the city council should choose 
the city treasurer who was in the discretion of the city council the 
highest and best bidder. The best bidder was declared to be the one 
who offered the highest rate of interest on daily balances and the bond 
of the highest value. He was to hold office for two years and was to 
receive a salary of $5 per year. Suit was brought to annul the contract 
which the city had entered into with a local bank. This bank had 
been elected treasurer of the city in spite of the fact that another bank 
had offered a higher rate of interest on city deposits. The court 
decided that the process of offering a public office to the highest bidder 
was repugnant to every sound principle of democratic government. 
It expressed its judgment upon this point in no uncertain language. 
"No such law," it declares, "could be sustained under our constitution 
which would authorize or permit the sale or farming out of an office." 
Furthermore, "No constitution or statute has ever contemplated that 
a corporation should be appointed to and exercise the powers of any 
office. It could not qualify as an officer or perform the functions 
thereof. The absurdity of a corporation being the officer of another 
corporation is apparent on its face." The court therefore proceeds 
to construe the statute under discussion in such a way as to make it 
provide for the appointment upon the basis of competitive bids not of 
the treasurer, but of a depository for public funds. By this somewhat 
drastic rule of construction the court avoids the necessity under which 
it feels it would otherwise be placed of declaring the act void. Relief was 
granted in this case, however, on the ground that the council had not 
chosen the highest bidder as a city depository. 

Naturalization — Cancelation of Certificate — Meaning of "Anarchist." 
United States v. Stuppiello (United States District Court, September 
10, 1919, 260 Fed. 483) . The defendant, a native of Italy, was natural- 
ized in 1915. In 1918 he was arrested by the bureau of immigration 
on a warrant charging him with being an anarchist. He admitted that 
he did not believe in the existing form of government in the United 
States, that he did believe in anarchy, and that he had held these 



JUDICIAL DECISIONS 311 

views for six or seven years. An action was started to cancel his certifi- 
cate of naturalization on the ground that it had been fraudulently pro- 
cured. The defendant resisted this action and based his defense upon 
the fact that while he believed in anarchy he did not believe in the 
overthrow of government by violence but was merely an adherent of 
"philosophical anarchy." The court ordered the cancelation of the 
defendant's certificate. The naturalization laws require an applicant 
for citizenship to declare that he is not an anarchist. The word "anar- 
chist" is used without any qualification. Congress must have intended 
to include within its meaning "all aliens who had in mind a theory 
of anarchy" as well as those who frankly advocated violence. The 
court expresses the belief that "the philosophical anarchist who 
exploits and expounds his views is. none the less dangerous to the wel- 
fare of the country than the anarchist who believes in overthrow — or 
destroying the government by force or violence." If the defendant at 
the time of his naturalization had expressed his disbelief in organized 
government he would not have been granted citizenship. Since, how- 
ever, he held these views at that time it follows that his certificate of 
naturalization was procured by fraud and should be canceled. 

Obligation of Contracts — Change in Character of Creditors' Remedy. 
In re Davis (Nebraska, July 16, 1919, 173 N. W. 695). A Nebraska 
statute of 1917 provided that any debtor who owed not less than $50 
nor more than $1000 to not less than three creditors might file in a 
municipal or county court a petition containing his creditors' names 
and addresses and the respective amounts owing to each and asking 
the court to fix the amount of and the time when payments on these 
debts should be made. The creditors were to be notified of this pro- 
ceeding by registered mail and were to be allowed an opportunity to 
be heard in respect to their rights. Davis petitioned in accordance 
with this act. All of his debts were incurred before the act was passed 
and certain of his creditors alleged that the act as applied to them 
impaired the obligation of contracts. The court upheld the validity 
of the act against this objection. In its judgment the statute did not 
relieve the debtor of any contractual obligation but merely altered the 
nature of the remedies available to the creditors. Payment in full 
was required for all the debts and the debtor was always subject to the 
order of the court. In case of the failure of the debtor to comply with 
the order of the court the protection from attachments or judgments 
which he enjoyed under the act was at once forfeited. This change in 
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the nature of the creditors' remedy, the court did not regard as unreas- 
onable. The public takes an interest both in the debtor and the 
creditor and it is in accord with the public interest to protect the small 
debtor from the demands of creditors who desire to subject him to 
immediate payments in full or bankruptcy. The court concludes that 
it is more reasonable that the debtor should not be sacrificed in this 
way but should be given a reasonable opportunity to pay and that all 
creditors should recover their debts rather than that one, or at most 
only a few, should recover. The act therefore does not so unreason- 
ably change the remedy available to creditors as to amount to an 
impairment of the obligation of contracts. 

Police Power — Regulation of Out-door Advertising. In re Opinion of 
the Justices (Massachusetts, June 25, 1919, 124 N. E. 319). An 
amendment to the constitution of Massachusetts provides that "Ad- 
vertising on public ways, in public places and on private property 
within public view may be regulated and restricted by law." The 
supreme court here renders its opinion at the request of the governor 
upon the validity of five proposed statutes drawn in pursuance of this 
amendment and intended to obviate the evils of obnoxious out-door 
advertising. The general rule is laid down that the power conferred 
to "regulate and restrict" is not the power "to prohibit utterly and 
without bound but only to establish reasonable regulations." Accord- 
ingly the bill prohibiting all advertising within three hundred feet of 
any public building, memorial, public park, way, or other public place 
would be void as a complete prohibition rather than a regulation and 
also because it restricts such advertising as may not be within public 
view, thereby exceeding the authority conferred by the amendment. 
A special betterment tax of twenty-five cents per square foot annually 
upon all signs and billboards to be used in maintaining and improving 
the public way near which the signs are displayed is held invalid as an 
attempt to levy a special betterment when "the provisions of the act 
do not constitute a betterment." So also a bill is unconstitutional 
which seeks to confer upon municipal officers unlimited discretion in 
granting or refusing the licenses which it is proposed to require those 
erecting signs and billboards to secure. Such an act amounts to pro- 
hibition rather than mere regulation. It is, however, permissible to 
•confer upon cities the right to require such licenses under reasonable 
conditions, to compel the payment of a special license fee, and to 
revoke the license for noncompliance with the conditions thereof. 
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The opinion rendered regarding these various bills would seem to raise 
the question whether the amendment to the constitution of Massa- 
chusetts in question has actually conferred any important powers not 
hitherto comprised within the general police power of the state. 

Taxation — Public Purpose — State Operation of Grain Elevators, Mills, 
and Packing Houses. Scott v. Frazier (United States District Court, 
June 14, 1919, 258 Fed. 669). This is a taxpayers' action attacking 
the constitutionality of two recent amendments to the constitution of 
North Dakota authorizing the state to engage in the business of ope- 
rating terminal grain elevators, mills and packing houses. The plain- 
tiff seeks to restrain the paying out of funds from the state treasury 
under authority of these amendments and also the issuance by the 
state of bonds for the same purpose. Since this action is brought in a 
United States district court it is necessary to establish the jurisdiction 
of this court to hear the case. The court here decides that there is 
absence of proper jurisdiction to proceed. It fails to find that the 
plaintiff has alleged pecuniary injury to himself amounting to the $3000 
necessary to establish the jurisdiction of the court. Doubt is also 
expressed as to the propriety of allowing a taxpayers' action against 
the state itself. The court points out that to do so is a very different 
thing from allowing a similar action to restrain a municipal corporation 
from the abuse of its corporate powers. 

The court then proceeds to consider the question of the actual pro- 
priety of the expenditures and bond issues which are attacked by the 
plaintiff. The constitutional issue raised here is whether or not the 
money spent under authority of the two constitutional amendments is 
spent for a public purpose in the sense in which that term is used in 
the law of taxation. If the purpose in view is private rather than 
public the amendments and the expenditures made thereunder will 
fall by reason of violation of due process of law as well as under the 
well-known rule in the case of Loan Association v. Topeka (20 Wall, 
655). The court concludes that the taxation contemplated is for a 
public purpose. It recognizes the difficulty of applying hard and fast 
definitions to the problem of public purpose in taxation and points out 
that the purposes which at one time were generally regarded as private 
have now come to be regarded as public. The court declares in discuss- 
ing this point: "No judge can investigate judicial decisions rendered 
during the past ten years without being impressed with the rapid 
extension of state activity into fields that were formerly private. The 
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twilight zone that separates here permissible from forbidden state 
action is broad. Business which will seem to one court to be public 

will seem to another to be private Thus 'can' succeeds 

'can't' in this field of law so rapidly that one can hardly tell the word 
he is looking at." The court indicates the importance to the state of 
North Dakota of breaking down the existing dependence of the agri- 
cultural interests of the state upon the marketing facilities of Duluth, 
Minneapolis and St. Paul. The purpose which will be subserved by 
the amendments in question and the expenditures under them will be 
the creation of a self-sufficiency in matters of agricultural development 
which will stimulate diversified farming and check the present tendency 
toward a system of agriculture which destroys the soil fertility. A 
purpose so intimately connected with the general welfare of the state 
cannot in the judgment of the court be held private. 

Woman Suffrage by Legislative Grant — Applicability of Referendum. 
In re Opinion of the Justices (Maine, August 28, 1919, 107 Atl. 705). 
In response to a request of the governor, the supreme court of Maine 
gave an advance opinion upon the question whether or not the act of 
March 28, 1919, granting women the right to vote for presidential 
electors could legally be submitted to popular referendum under the 
initiative and referendum provisions of the state constitution. Petition 
calling for such referendum had been duly filed. The court decided 
that the presidential suffrage law was subject to referendum in the same 
way in which any other law passed by the legislature of the state of 
Maine is subject to referendum. The federal Constitution stipulates 
that each state shall appoint presidential electors in such manner 
as the legislature thereof may direct. The court declared that the 
"plain meaning is that each state is thereby clothed with the absolute 
power to appoint electors in such manner as it may see fit, without any 
interference or control on the part of the federal government." Any 
acts or resolves of the state legislature regarding the choice of presi- 
dential electors must be passed and become effective in accordance 
with the constitution of the state like all other acts and resolves having 
the force of law. While the function which the state legislature per- 
forms in ratifying an amendment to the federal Constitution is a pecul- 
iar function, not legislative in character, but an act done as the special 
agent of the national government, this is not true of the function of 
the state legislature in regulating the choice of presidential electors. 
In the latter case the legislature enjoys no independence of the consti- 
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tution of the state but is rather exercising its natural and ordinary law- 
making power. It follows, therefore, that the presidential suffrage act 
forms no exception to the acts of the legislature which are subject to 
referendum by the people. 

Woman Suffrage by Legislative Grant — Presidential and Municipal. 
Vertrees v. State Board of Elections (Tennessee, July 26, 1919, 214 
S. W. 737). A Tennessee statute of April 17, 1919, granted to women 
the right to vote for presidential electors, municipal officers and upon 
all questions submitted exclusively to the vote of municipalities. This 
case arose from a petition for an injunction to restrain the election 
officials of the state from putting the statute into effect. It was alleged 
that the act was unconstitutional, inasmuch as the state constitution 
fixed the qualifications for voting and limited the suffrage to male citi- 
zens. The supreme court of the state upheld the validity of the act. 
It called attention to the fact that the constitution of Tennessee, while 
providing that all male citizens shall have the right to vote, also pro- 
vides that "the election of all officers, and the filling of all vacancies 
not otherwise directed or provided by this constitution, shall be made 
in such manner as the legislature shall direct." Under the authority 
of this clause the court holds that the legislature could legitimately 
confer the right to vote upon women for all offices which are not men- 
tioned in the state constitution. It declared that wherever the con- 
stitution stipulated that an election should be participated in only by 
"qualified electors" that only male citizens could enjoy the privilege 
of voting. The officers of municipalities are not mentioned directly 
in the constitution of Tennessee nor is there any provision in that 
document respecting the qualifications of voters for presidential elec- 
tors. It follows accordingly that the right to vote in these elections 
could be conferred by the legislature. 

It is interesting to note that the court in discussing the legislative 
grant of presidential suffrage does not refer to the clause of the United 
States Constitution which provides that presidential electors shall be 
chosen as the legislatures of the several states shall direct. It confines 
its consideration of the constitutionality of this portion of the suffrage 
act of 1919 to questions arising under the state constitution, with the 
exception that, in parenthesis, as a sort of afterthought, it states that 
the qualifications for voting for presidential electors could "doubtless 
not be regulated by the state constitution." 

This act was attacked upon a second ground quite different from 
that just mentioned. Male voters in Tennessee are required to pay a 
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poll tax and present the evidence of such payment before casting their 
ballots. The woman suffrage law, while providing that women might 
be required to pay the poll tax in all cases in which men were subjected 
to this burden, did not actually levy the tax upon women. It was 
urged that this was a discrimination between the sexes which should 
render the law invalid. The court disposes of this contention, how- 
ever, by saying that the discrimination, if any exists, arises from the 
fact that the statute imposes the payment of the poll tax upon men 
rather than from the fact that the woman suffrage law fails to make a 
similar imposition upon women. In other words, the discrimination 
arises from the act which levies the discriminatory burden rather than 
the act which fails to impose the same burden upon an exempt class. 
It was further pointed out that the law itself did not specifically require 
separate ballot boxes for men and women. The court held that if the 
law had failed to provide any authority under which separate ballot 
boxes could be provided, it would be unconstitutional and subversive 
of the purity of elections; but the court finds that the state board of 
elections has broad enough powers to permit it to provide separate 
ballot boxes and holds that this is sufficient authorization to meet this 
difficulty. A dissenting opinion was filed in this case based upon the 
alleged discrimination due to the exemption of women voters from the 
payment of the poll tax. 

Workmen's. Compensation Act — Replacing Right of Direct Insurance 
by Compulsory State Wund. Effect on Existing Contracts of Indemnity. 
Thornton v. Duffy (Ohio, December 31, 1918, 124 N. E. 54). Under 
the Ohio Workmen's Compensation Act of 1913, employers could elect 
to compensate injured employees either directly or through some 
mutual association. The plaintiff had availed himself of this privilege 
of direct insurance and in pursuance of this policy had entered into a 
contract of indemnity with a life insurance corporation. In 1917 an 
act was passed requiring all employers to contribute to the state fund, 
out of which compensation for all industrial accidents should be paid, 
and revoking all authorization previously granted for the establish- 
ment of private systems of compensation. It is held in this case that 
it is within the constitutional power of the legislature of Ohio to make 
the payments to the state fund compulsory, that such a law is an exer- 
cise of police power by the state, and that therefore the obligation of 
the plaintiff's contract of indemnity with an insurance corporation was 
not impaired thereby. 



